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In the matter of threatened & imminent refoulement of Refugees and Asylum seekers of
Somali origin by the Government of Kenya
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The Ministry of Interior & Coordination

of National Government

. LR R R R YR teuEERRu

Major General (RTD) Joseph Nkaissery.............;

Amnesty International

international and regional conventions, the Refugee Act and the application of the Bill of
Rights to persons enjoying refugee status within the Republic of Kenya and the

circumstances under which refugee status can legally cease to exist.

Briefly, the facts giving rise to this petition are that on 6% May 2016 the 4% Respondent
issued a directive by way of press release entitled "Government Statement on Refugees and
Closure of Camps” whose details are, inter alia that “owing to national security, hosting of

refiigees has come to an end and that the Department of Refugee Affairs (DRA) has been

s»dishanded and that the Government is working on mechanism for closure of the two refugee

=

2 On 10M May 2016, the 3 Respondent issued a press statement confirming the disbandment

of the department of refugee affairs as well as the Gazettement of a Task Force to implement

repatriation of refugees to Somalia and also affirmed that the Dadaab Refugee Camp



Complex will be closed by November 2016 and stated that the Task force had until May 2016
to furnish him with a plan of action.

On 29" April 2016 the 3" Respondent, revoked the prima facie status refugees of Somali

origin vide Gazette Notice No. 46 and that the revocation effected by said Gazette notice

failed to take into consideration the country of origin information and lacked stakeholders

input, hence it offends the provisions of Article 47 of the constitution which requires lawful,
reasonable and fair administrative action and that disbanding the Department of Refugees
Affairs was not preceded by Public participation, and that it is wltra vires the powers of the
Minister because the said bedy can only be disbanded by way of a legislative process and that%
equating refugees to criminals exposes them to danger of persecution and discrimination. It
is also pleaded that the threatened closure of camps and forced repatriation offends various
international legal instruments protecting refugees as well as those prohibiting torture,

cruelty, degrading and inhuman treatment.

It is submitted that the blanket condemnation and labelling refugees of Somali origin as
terrorists is discriminatory and violates the principle of "individual criminality." It is also the
petitioners case that the decision to dishand the Department of Refugees Affairs did not take
into account the fact that Kenya hosts refugees from several other countries and that asylum
seekers will have nn accers 4 nestune prodeduics l unidvouiiv ol heya's vougations
under the 1951 convention and refugees whose identification documents have expired will
have nowhere to renew their documents and that the decision will undermine protection of
refugees and that the acts in question violates the constitution, namely Articles 10, 2 (1), 94
(5), 129 (1) and 73, and that under Article 259 the constitution must be interpreted in a
manner that promotes its purposes, values and principles; advances the rule of law, and
human rights and fundamental freedoms in the Bill of Rights and permits the development of

Y the law and contributes to good governance,

In a replying affidavit filed on 21* June 2016, the 4" Respondent stated that the scope of the
overnments past and present affairs are guided by the constitution, the law and the country’s
international obligaticns, that the government of Kenya is signatory to a number of
k;%%gintemational and regional instruments on refugee affairs such as the United Nations
Convention Relating to the status of Refugee (1951), Universal Declaration on Human
Rights, the Cartagena Declaration on Refugees (1984) and the Organization of African Unity
Refugee Convention (1969) and that Kenya has hosted refugees from Uganda, Somalia,
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-, South Sudan, Ethiopia, Eritrea, Rwanda, Burundi and Democratic Republic of Congo as a

result of rampant political instability in the said countries.

The 4% Respondent stated that the decision complained of was informed by two factors,

namely, (a) the cessation of the circumstances giving rise to the refugee status and {b) the

justifiable emergent challenges that render Kenya incapable of continued hosting of refugees®
and that the conditions stated in section 3 of the Refugee Act (namely persecution for reasons
of race, religion, sex, nationality, membership of a particular social group or political opinion,
external aggression, occupation, foreign domination or events disturbing public order) are no.
longer in existence in Somalia and that the situation in Somalia, Uganda, Congo and Burundi
has normalized. The 4*® Respondent also cited justification under Article 24 of the
constitution, overcrowding in the camps, terrorists attacks, huge economic costs, human

trafficking, proliferation of arms, strained government tresources and insecurity.

The 4% Respondent also cited a Tripartite Agreement on repatriation of Somalia refugees in
November 2013 with UNHCR and Federa) Republic of Somalia which is to be implemented
in three years terminating on 13™ November 2016. Under the a Tripartite agreement, a
Commission was formed with membership drawn from the three actors. The said commission
was mandated to develop and oversee implementation of a comprehensive repatriation plan to
guide the process. The 4" Respondent also detailed arrangements made to facilitate the

repatriation, and stated that 14,000 refugees have since been repatriated to Somalia.

He further averred that due to dishonesty from the international community, the government
was forced to reconsider implementation mechanisms of the repatriation, hence the

government's decision to appoint a Task Force to come up with modalities, timelines and

costs of the repatriation while ensuring safety and human dignity and the Task force

'%%The Secretary/CEO of the first petitioner filed a further Replying affidavit on 30"September

2016 in which she denied that the governments' actions have always been guided by the
constitution, the law and international organizations as claimed, and reiterated that the
objective of this petition is get the government to uphold the spirit and letter of the various

instruments to which it is a signatory and which acquire the force of law by virtue of the

constitution and that reliable reports still point at insecurity in Somalia and cited a report
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entitled UNHCR Position on Returns to Southern and Central Somalia highlighting the high
level of insecurity in many parts of Somalia and that the challenges cited by the Government
do not meet the threshold as to Justify a limitation of rights under Article 24 of the

constitution.

She also averred that the measures taken are draconian and will expose the lives of innocent

helpless refugees to the danger of trauma, torture, harm an possible loss of life and that the
re-foulment in question does not meet the proportionality test required to justify a limitation
under Article 24 of the constitution. It is also averred that the improved situation in Somalia
as alluded to by the government is not fundamental, enduring, stable so as to warrant the'i
invocation of the principle of ceased circumstances. She also reiterated that the repatriation

complained of is only targeting refugees of Somali ori gin, hence discriminative.

On record is also a further affidavit filed on behalf of the second petitioner dated 25™ July
2016 in which it is averred inter alia that it is not true that the government has in the past or
present been guided by its international obligations within the comity of nations, the law or
the constitution and that in the past the court has found the Government to have contravened
both municipal law and international laws protecting refugees and asylum seekers' and
reiterated that that this petition targets both past and present actions of the government
targeting refigees of Sonell wrigln clwding sysicmatic proilung which 1s not oniy
discriminatory and arbitrary but also unconstitutional. It is also averred that Kenya is bound
by the international conventions to which it is a party to abide by the conventions, hence
issues pertaining to hosting refugees ought not to be confused to be acts of charity and that
deportation of refugees must be supported by facts and the law. It is also averred that the
alleged compelling reasons ought not to apply to persons whose refugee status arose out of
previous persecution and that the intended mass repatriation does not take into account the

individual cases with compelling reasons who may not be willing to avail themselves to the

A21t 1s also averred that Somalia is still volatile as evidenced by a report prepared by Amnesty

International highlighting blatant violation of International Law and high level of insecurity
n many parts of Somalia. The deponent also reiterated that it is the governments obligations

to provide security to its citizens and non-citizens and that responsibility cannot be reversed

! See Kitue Cha Sheria & Others vs The A. G, Pet,. No. 19 & 115 of 2013
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- to refugees and asylum seekers who are seeking protection. The second petitioner further
avers that it is the government's responsibility to screen persons entering the country and that
the insinuation that refugee camps have become breeding grounds for terrorists and

smugglers is an admission of failure by the government to fulfil its functions under the

Refugee Act, 2006 and other laws and also there is no evidence linking any particular refugee,
or asylum seeker to a particular criminal activity. It is the second petitioners case that
restriction of refugees ought to be rational, justifiable and proportionate. The second

petitioner also stated that the principal behind the tripartite agreement was that the refugees

would return voluntarily and without undue influence or pressure,

All the parties filed written submissions which they highlighted oraily before me. Counsel
for the first petitioner submitted that issues in this petition concern both interpretation of the
constitution and its application and that the directive by the 2" Respondent has implications
on certain constitutional rights that are to be enjoyed by refugees and that the limitation of the
said rights does not fulfil the requirements of Article 24 of the constitution and that by
acceding to the 1951 convention, the 1967 protocol, 1969 QAU convention as well as other
international human rights instruments such as the 1966 International Covenant on Civil and
Political Rights and the 1981 African Charter on Human and People’s Rights, Kenya entered
no reservations, hence, the said conventions apply without any reservations. Counsel also
submitted that some provisions within the international mstruments have already attained the
status of international customary law such as the principal of non-refoulment and that Kenyan
legislations that regulate refugee affairs have directly incorporated certain provisions from
the international instruments, and hence domesticated those provisions. Also, article 2 (3) of
the constitution provides that "general rules of international law shall form part of the law of
Kenya" & article 2 (6) provides that "Any treaty or convention ratified by Kenya shall form

&y, Part of the law of Kenya under the constitution,”

% Counsel further submitted that Article 20 of the constitution on the bill of rights is to be

# nationals and that a directive subjecting asylum seekers and refugees en masse to forcible

retrn to their countries of origin through closure of camps is punitive and amounts to a

“breach of a State's obligations in international law and a breach of the principle of non-
refoulment as expressed under Article 33 of the 1951 Convention Relating to the Status of

‘, Refugees and that the obligation of non-refoulment is the cornerstone of international



s

refugee protection and has crystallized into a norm of customary international law, binding on
all states. This obligation is codified inser alia in Article 33 (1) of the 1951 Convention and
Article 11 (3) of the 1969 OAU Convention. The said obligation extents to return in any

manner whatsoever (whether repatriation, removal, expulsion, deportation, extradition,

rejection at the frontier or non-admission, or induced return to a territory in which a refugee.

is at risk to his or her freedom. The above principle is captured under section 18 of the
Refugees Act, 2006. It was strongly submitted that from the impugned press statement, the

intended repatriation would be uniawful under nternational law.

Counsel aiso submitted that section 33 (2) of the 1951 Convention allows refoulment in two':
limited circumstances, namely, in respect of a refugee who there are reasonable grounds for
regarding as a danger to the security of the country or having been convicted by a final
judgement of a particularly serious crime, constitutes a danger to the community of that
country and that the said provision must be applied only on an individual and in exceptional
basis, but, the said provision has been overridden by Article 11 (3) of the OAU Convention
and international Human Rights Law protections and further that exceptions to the principle

of no-refoulment must be construed restrictively.

Counsel further submitted that Article 1 1(3) of the OAU Convention permits no exceptions to
the prohibition of refordment and a2t I the event of ¢ culiici of laws, the said provision
applies and that the decision in question ought to have been arrived at after due process. It is
was further submitted that repatriation can either be voluntary or upon cessations of the
refugee status, hence repatriation through coercion , threats, intimidation cannot be voluntary

and that the Tripartite agreement with specific time limits cannot be voluntary.

The first petitioners counsel also reiterated that the decision complained of violated the
@%consﬁmtion partticularly articles 27, 28, 47, 10 & 25 and that the said constitutional

%%pmvisions can only be limited under the provisions of Article 24 of the constitution and that

. the state has not demonstrated that the actions complained of fall under the limitations under

,zé?'gArticlc 24. The first petitioner also submitted that the purported disbandment of the
' Department of Refugees is an act of blatant breach of statute.

" Counsel for the second petitioner submitted inter alia that refugees are by virtue of their
situation considered vulnerable and that Articie 21 (3) of the constitution imposes specific

obligations on the state in relation to vulnerable persons, and that the decision complained of
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-, did not consider the vulnerability of the refugees and the implications of the decision on their
lives and that singling out refugees of Somali origin is discriminatory and goes against the
provisions of Article 27 of the constitution, and that the 4™ Respondent violated Article 3 of

the 1951 convention, Article 33 (1) of the 1951 convention and section 18 of the Refugee
Act 2006,

The Respondents counsel submitted that the directive complained of met the standards set in
article 1 C of the 1951 convention with respect to a declaration of cessation, and that
circumnstances have since changed to warrant repatriation to their countries of origin, and
cited exceptions to refouiment among them where a refugee becomes a threat to state security:‘
or is invelved in criminal activities, then such a refugee can be repatriated to his/her country
of origin. Counsel also submitted that the government's decision did not in any manner
violate the constitution or the Refugee Act, 2006 and that "the decision to close the camp is
not within the purview of the court since it is not Jor the court to supervise administrative

arrangement of Institutions performing specific duties” and added that the decisions
£ P g sp

cemplained of were taken in public interest.

At the outset, I must point out that T do not agree with the submission that it is not for the
court t0 supervise administrative arrangements of institutions. The said submission seems to
question the powers and jurisdiction of this court to test the legality or otherwise of
government bodies. A Court’s jurisdiction flows from either the Constitution or legislation or
both. Thus, a Court of law can only exercise jurisdiction as conferred by the Constitution or
other written laws.? Article 165(3) (b) grants jurisdiction to this Court in Jurisdiction to
determine the question whether a right or fundamental freedom in the Bill of Rights has been
denied, violated, infringed or threatened; Article 23 of the Constitution also grants this Court
authority to uphold and enforce the Bill of Rights. Further, the high court has powers to

supervise and review decisions made by Government bodies and if it is satisfied that they

contradict the constitution or the law, then it is the duty of the court quash such decisions and

Or"an aggrieved party to seek relief from this court under Article 22 of the constitution,
Article 22 of the Constitution which I describe as the “heart and soul” of the Constitution

? samuel Kamau Macharia v. Kenya Commercial Bank and Two cthers, Civ. Appl. No. 2 of 2011



guarantees the right to move the High Court for the enforcement of all or any of the
fundamental rights conferred by chapter four of the Constitution. The Bill of Rights
therefore, guarantees fundamental rights to all including refugees and it is in this backdrop

that I will address the issues raised in this petition.

1no doubt in my mind that this matter is propel ly beforevthe court and that t

the above provisions

before the court.

. ) i
Beiore addressing the crucial issues raised in this petition, I find it appropriate to make some

key observations which in my view will inform the basis of my determination of this case.

ﬁnhhg pmtectlon’g?é_ individuals and groups fleeing persecution for

cenfuries; however, the mo}f"m refugee reélme 1s largely the product of the second half of the
twentze

States have bee

e

thgﬁ 'fury. Like inter 'atlona}g‘human rights law, modem refugee law has its origins in

ontrolling international convention on refugee law is the 1951 Convention relating to

”’che Status of Refugees (1951 Convention) and its 1967 Optional Protocol refating to the
Status of Refugees (1967 Optional Protocol). The 1951 Convention establishes the definition
of a refugee as well as the principle of non-refoulement and the rights afforded to those

granted refugee status. Although the 1951 Convention definition remains the dominant

fet

)



definition, regional human rights treaties have since modified the definition of a refugee in

response to displacement crises not covered by the 1951 Convention.

The overarching goal of the modern refugee regime is to provide protection to individuals

forced to flee their homes because their countries are unwilling or unable to protect

i ’
also find it necessary to here below list the international and regional instruments relating to

refugees. These include:-

o 1951 Convention relating to the Status of Refugees

° 1967 Optional Protocol relating to the Status of Refugees

»  Universal Declaration of Human Rights fart. 14 )

¢ American Declaration on the Rights and Duties of Man faf:t 27)

*  American Convention on Human Rights (art, 22)

Refitgees in

Arab Charter on Human Rights (art. 28)
7&55\

o Cairn Declaration on Huma}fs'R'

£

f 18 February 2003 establishing the criteria and mechanisms Jor

determining the:Mep, ber State respo fble ﬁzr examining an asylum application lodged in one of the
Pake o

Member Stdies by a

o
country nanmrals or s&ggeless persons as refugees or as persons who otherwise need

Sinterna ml protection d% thy

»

Convent:mﬁ}%’ inst Tortufe'gna Other Cruel, Inhuman or Degrading Treatment or Punishment (art. 3)

1

{ ] =
African Umdﬁ Convenrzon Jor the Protection and Assistance of Internally Displaced Persons in Africa

“Akticle 1{A)(2) of thc 1951 Convention defines a refugee as an individual who is outside his

ded fear of persecution based on his or her race, religion, nationality, political

opiﬁﬁi:on, or membership in a particular social group.

Refugee law and international human rights law are closely intertwined; refugees are fleeing
governments that are either unable or unwilling to protect their basic human rights.
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Additionally, in cases where the fear of persecution or threat to life or safety arises in the

context of an armed conflict, refugee law also intersects with international humanitarian law.

The basic principle of refugee law is, non-refoulement which refers to the obligation of States

not to refoule, or return, a refugee to “the frontiers of territories where his life or

would be threatened on account of his race, religion, nationality, membership of a particulars
right. It is expressly stated in human rights treaties such as Article 3 of
against Torture and Article 22(8) of the American Convention on H

o

social group or political opinion.” Non-refoulement is uvniversally acknowl
group or p P ;

Additionally, both regional and domestic courts have interpreted the Tights to

freedom from torture to include a prohibition agalﬁfgfg@refoulement." The‘principle. of non-

pord g{f‘&‘ E
refoulement prohibits not only the removal of indi viduals;but alsg the ria: s‘ﬁégx@? ulsion of
refugees.’

There are two important restrictions to this P /]
. \ k

refugees may not claim protection under this pi ciple where there are “reasonable grounds”

) Y Sah
for regarding the refugee as a_d“a‘_p% er to the national
refugee, having been convidfe of @E%aarticularly seriou

community.®

putation. According to the United Nations High Commissioner

ks
i

ICR), g}hem were a total of 625,250 refugees and asylum seekers in the

3 se'eﬁ_‘-@f% Co&ention relating to the Status of Refugees, art, 33{1).
;’“ € application of) ABC (a minor) (Afghanistan} v. Sec'y of State for the Home Dep't f2011] EWHC
337 {Admin.) {U.K.); ECtHR, Case of M.S.S. v. Belgium and Greece {GC], no. 30696/08, ECHR 2011, Judgment of

1 011.
2L gy 2

Seeje.g., African {Banjul] Charter on Human and Peoples’ Rights, art. 12(5).

®1951 Convention, art. 33(2),

“United Nations High Commissioner for Refugees (UNHCR}, Global Appeal 2014-2015: Kenya 2 (Dec. 1, 2013),

httg:ﬂwww.unhcr.org[SZSaOaZM.htmi,archr'ved at http://perma.cc/68GJ-COCQ.
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(close to 70%) were Somali citizens, while persons from South Sudan made up around 20%

Mo’

of the asylum-seeking and refugee population.” The remainder included Ethiopians,
Congolese, and around 20,000 stateless persons. '

Refugees in Kenya primarily reside in the Dadaab refugee complex (which is in

County and consists of five camps: Dagahaley, Hagadere, Ifo, Ifo II, and Ka

S

til"2014, there

nbios) and th
Kakuma Refugee Camp located in Turkana County.!’ In addition, as o :

were reportedly over 50,000 urban refugees in Nairobi '

Relating to the Status of Refugees on May 16, 19662,%:2;%1 its 1967 Protoco
15 also a state party to the 1969 African Union (AU)%@
African Unity, OAU) Convention Governing the Spe
Africa, which it signed in September 1969 and

c1f ‘%ects of Refugee Problems in
d in Jurfe,1992." In addition, Kenya
acceded to the 1984 Convention against Tortiire and l;#inhumane or Degrading

Treatment or Punishment in Fe@ﬁ@&y 1997, % elevance to refugee issues js a

i

.. . . ; i
rovision in the Convention<on‘snon

e

UsdatetiKenya 2 (Dec. 1, 2014), hitp://www unher.org/54616600b bt

: ?%%peal 2015
e -
* Ibid
* Ibid o @,
Y UNMCR & Intema%‘%nal @%ﬁ%‘.ization of Migration (IOM), Joint Return Intention Survey Report 2014 at
: 2015), http://data.unhcr.org/horn-of-africa/download.php?id=1535, archived ot
:;‘,’perma'cc/S*J‘W@V 6; Kakuma, international  Organization for  Migration: Kenya,
p://kenya.iom.int/kakuma (last visited Dec, 31, 2015), archived at https://perma.cc/7HAD-KS9K.
INHCR Seeking Access to Detained Asylum-Seekers and Refugees in Noirobi, UNHCR {Apr. 7, 2014),
tpy ﬂ%\g.u‘r‘ihcr.org{5342b35d9.html, archived at https://perma.cc/UW48-F2GB.
State ,ﬁi’?ﬁi to the 1951 Convention Relating to the Status of Refugees and the 1967 Protocol, UNHCR,
http://www.unhcr.org/3b73b0d63.htm! (last visited, Dec. 28, 2015), archived ot https://perma.ce/2NM2Z-
CBME;
ification Tabie: AU Convention Governing Specific Aspects of Refugee Problems in Africa, African
Commission  on © Human and  Peoples’  Rights, http://www.achpr.org/finstruments/refugee-
convention/ratification/ (last visited Dec. 28, 2015}, archived at https://perma.cc/35NK-ZPFG.
¥ Status: Kenya, United Nations Treaty Coflection, htrps://treatr’es.un.org/Pages/erwDetaﬁs.aspx?srcztreaty&
mtdsg_no=iv-3&chapter=4&iang=en (last visited Dec. 28, 2015), archived at perma.cc/6XUT-YGUA,
* Convention Against Torture and Other Cruel, inhuymane or Degrading Treatment or Punishment art. 3, Dec.
10, 1984, 1465 U.N.T.5. 85, aqvailable on the Office of the United Nations High Commissioner for Human Rights

ht
3
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In 2006, Kenya put in place a national legal framework governing refugee matters and

assumed partial responsibility for the refugee status determination (RSD) process. It did this

when it took a step to implement its obligations under international law by enacting the
Refugees Act in 2006, which took effect the next year, and its subsidiary legislatic?
Refugees (Reception, Registration and Adjudication) Regulations, in 2009 (Refug
Regulations), ! Among other things, the Act established the Department of

status. Prior to that, refugee matters were governed under the now repealed:

i

and Alien Restriction Act, and RSDs and other matters relating to refug,
delegated to the UNHCR. |

The principle of non-refoulement is the cornerétone oﬁ{;@ylmn% of international refugee

law. Flowing from the right to seek and to enjay.i intries asylum from persecution,

the commitment of the in ‘:efgiatio y stre to all persons the enjoyment of

s

human rights, including tzf;e rights

a refugee 1§ returned to persecution or danger. In fact, the

f non-refoulement is intrinsically linked to the determination of

Non-refoulement has be%}%geﬁned m a number of international refugee instruments, both at

: , ?”5’ . . .. . .
4 the universal and %g}gfﬁl levels. At the universal level the most important provision in this

athttn://www.ohchr.cra/EN/meessiona.'!nterest/'Paaes/CA'ﬁagg, archived  at

vanello et o, Hidden and Exposed: Urban Refugees in Nairobi, Kenya 15 (HPG Working Paper, Mar.
20-}%).- available on the Overseas Development Instifute {OD!I}) website, at http://www.odi.org/sites/odi.org.uk/
fj{%ﬁi[&idf-assets/pubh’cations-ap:’m'an-ﬁ!es/5858.pdﬁ archived at https.//perma.cc/MQW7-A454; Refugees Act
. 13 of 2006, 17 Laws of Kenya, Cop. 173 {rev. ed. 2014), available on the Kenyo lLaw website, at
http.//www.kenyalaw. 0rg:3181/exist/kenyalex/actview.xql?actid=CAP. %201 73, archived at
https://perma.cc/PHC7-67EH; Refugees (Reception, Registration and Adjudication} Reguiations, 2009
{Refugees Regulations), 17 Laws of Kenyva, Cap. 173 {rev. ed. 2014),
http://www.kenyalaw.org:81 81/exist/kenyalex/sublegview.xgi 7subleg=CAP %20
1738KE/LEG/EN/AR/R/CHAPTER %201 73/SUBLEG/HC_2_V1, archived at https://perma.cc/Z98J-UBTE.

e
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respect is Article 33 (1) of the 1951 Convention relating to the Status of Refugees, which
states that:-

“No Contracting State shall expel or return (‘refouler’) a refugee in any manner wh

to the firontiers of territories where his life or freedom would be threatened on accou

race, religion, nationality, membership of a particular social group or political opinio

dependent on the lawful residence of a refugee in the territory of a Con

the words "where his life or freedom would be

"“well-founded fear of persecution” figuring in the deﬁm 611; fbf the term "reﬁfge’e"

i,

Y

in Article 1

A (2) The different wording was introduced for another red
%, i

namely to make it clear that

At the regional lé?%l %h%?OAU Convention Governing the Specific Aspects of Refugee

o§§1969 gives expression in bmdmg form to a number of important

# ,,‘ r&ei

“No person shall be subjected by a Member State to measures such as rejection at the
Jrontier, return or expulsion, which would compel him to return to or remain in a territory

where his life, physical integrity or liberty would be threatened for the reasons set out in

Article I, paragraphs 1 and 2."

14
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Again, Article 22 (8) of the American Human Rights Convention adopted in November 1969
provides that:-

"In no case may an alien be deported or returned to q country, regardiess of whether
is his country of origin, if in that country his right to life or personal freedom is in da

being violated because of his race, nationality, religion, social status or political opinions.

In the Resolution on Asylum to Persons in Danger of Persecution, adopted
of Ministers of the Council of Europe on 29" June 1967, it is recommen

Ay

governments should be guided by the following principles:-

"1. They should act in particudarly liberal and humanitarian spirit i

who seek asylum on their territory.

2. They should, in the same spivit, ensure that gi%% ne shall be subjected to refusal of
o,

admission at the frontier, rejection, expulsion_ or any ofké@g:easure which would have the
e N g

result of compelling him to return to, or rewiain in, d-torrito Where he would be in danger o
pelling i fiory Wiier g
HE

persecution for reasons of race, religion, nz{gﬁg@g\nakm mer
é_;ﬁr,-;%\
or political opinion.” ; -

that:-

_leasons Eglgaﬁonai se -.ﬁ-iw ?ﬁ?‘aﬁzguardz’ng the populations, be subjected to measures such

£ '{3&-&‘;} 2 :

as rejectio@%ar the fronfier, return or expulsion which would result in compelling him to
i

refurn to o@é}‘f?ema ’5& a territory if there is a well-founded fear of persecution endangering

«%diﬁon to statements in the above international instruments, the principle of non-

efo%ﬁhas also found expression in the constitutions and/or ordinary legislation of a
number of States.

Because of its wide acceptance, it is UNHCR’s considered view, supported by jurisprudence

and the work of jurists, that the principle of non-refoulement has become 2 norm of

15




customary international law.'® This view is based on a consistent State practice combined

with a recognition on the part of States that the principle has a normative character. As

outlined above, the principle has been incorporated in international treaties adopted at the

Assembly, thus demonstrating international consensus in this respect and

guidelines for the interpretation of the aforementioned provisions."

International human rights law provides additional forms of protecti 1 this aré
e

Y
R

i : 3 ) 2 ﬁf
of the 1984 UN Convention against Torture stipulates that no State Partygélgaﬂ expel, return

ecution is feared.*! In the regional
. g

4 5 T,
context, Article 3 of the European Conventii%q for the“Protection of Human Rights and
: = g

interpreted by the Euro%an Court of Human Rights as

Fundamental Freedoms has bee
implicitly prohibiting the e | anyone to a ﬁlac@@yﬁ%‘re they would face a “real and
»}%s‘

substantiated" rigk of ill-treatment in: breach of the prohibition of torture or inhuman or

%%ment, international human rights law and most

t forth an absolute prohibition, without exceptions of any sort.

%UﬂHCR and its Executive Committee have even argued that the principle of non-refoulement is progressively

a&@é%gg the character of jus cogens; see Executive Committee Conclusion No. 25 para. {b); UN docs.
AJAC 6/694 para 21.; A/AC.96/660 para. 17; A/AC.96/643 para. 15; A/AC.96/609/Rev.1 para. 5.

See i parh cular Executive Committee Conclusion Na. 6 on Non-Refoulement.
See for instance Communications No. 41/1996 (vs.Sweden) and No. 21/1995 (s, Switzerland}.

# Fofimore details see M. Nowak, UN Cavenant on Civil and Political Rights; CCPR Commentary (1993), Article

afa. 21,

€ European Human Rights Convention does not foresee a right of entry or asylum. The interpretation of
Article 3 can, however, be seen 25 a limit to the power of States to expel aliens, For further information see
UNHCR, ‘The European Convention on Human Rights and the Protection of Refugees, Asylum-Seekers and
Displaced Persons’, European Series 2 (1996), No. 3. As regards recent Jjurisprudence, see Ahmed vs, Austrig
Judgement 71/1995/577/663 of 17 December 1996 and Chahal vs. the United Kingdom Judgement
70/1995/576/662 of 15 November 1996.
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refugees. Every refugee is, initially, also an asylum applicant; therefore, to protect refugees,

asylum applicants must be treated on the assumption that they may be refugees until their
status has been determined. Without such a rule, the principle of non-refoulement would not
provide effective protection for refugees, because applicants might be rejected at the fip

or otherwise returned to persecution on the grounds that their claim had not been estabii

That the principle of non-refoulement applies to refugees, irrespective of

been formally recognized as such - that is, even before a decision ca

to territories where their life or freedom are th.re ened

the principle of non-refoulement has

of non- refoulerﬁen%;&b,a?'c it is recognized that there may

T
i 5{'4;3

be certain legitimate exceptions to th%prmmplc

been viclated. While the pringipl

Article 33 (2) of 51 Conventm%éprowdes that the benefit of the non-refoulement

)
e clalmed bya reﬁlge%ﬁvkom there are reasonable grounds for regarding

L0 the securify gf;of the country . Or who, having been convicted by a final

principle may noth

as a dappi

. efiminal nature ang cord constitute a danger to the community. The various elements of

fese extreme and exceptional circumstances need, however, to be interpreted.

8 to the mational security' exception (that is, having reasonable grounds for
" 1eg%dlng the person as a danger to the security of the country), in 1977, the European Court

oﬁ%j%ustlce ruled that "there must be a genuine and suffi iciently serious_threat to the

requlrements of public policy affecting one of the fundamental interests of society."™ It

follows from state practice and the Convention fravaux preparations that criminal offences

B Reg. vs. Bouchereau, 2CMLR 800.
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without any specific national security implications are not to be deemed threats to national
security, and that national security exceptions to non-vefoulement are not appropriate in local

or isolated threats to law and order.

elements must be kept in mind. First, as Articie 33 (2) is an exception to a prmc' lc, it is to be

danger to_the security of the community or the gravity of th aCl’lmE a:nd the%b'
% =
feared. The application of this exception must be the ultlma ratio (the Iastrecourse) o eal

.
1 atlc of

Ereventghlm or her from endangering the

commurity. Read in conjunctlon \ﬁgth Articles 31 and 32 of the 1951 Convention, a State

T “regdmons, and non-admission at the border in the circumstances
m&“%m
i

s evident from the wording of Article 33(1) of the 1951 Convention,
'ch refers to expuismn or return (refoulement) “in any manner whatsoever.” It applies not

onTy in, resect of return to the country of origin or, in the case of a stateless person the

_ r«*j:hreats to his or her life or freedom related to one or more of the grounds set out in the

1951 Convention, or from where he or she risks being sent to such a risk.?*

* Sea: UNHCR, Note on Non- -Refoulement(EC/SCP/2), 1977, para. 4. See also P. Weis, The Refugee
Convention,1951: The Travaux Préparatcires Analysed with a Commentary by Dr. Paul Woeis, Cambridge
University Press, Cambridge (1995), at p. 341,
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pif?

The application of Article 33(2) requires an individualized determination by the country in
which the refugee is that he or she comes within one of the two categories provided for under
Article 33(2) of the 1951 Convention, Thus, this rules out group or generalized application or
collective condemnation. Unfortunately, the averment by the Government that th
exceptions discussed herein are applicable and not based on 1nd1v1dual <

determination to each affected refugee but are dangerously generalized in

kin to collective punishment,

Mz»
In conclusion, in view of the serious consequences to a refugec for“being r

'5)‘3 E

country where he or she is in danger of persecution, the cxceptlon provided for in Art:é’le 33

ar ev1dence of involvement of crime and

conviction. It is alleged th th- néfﬁugees are a tlf‘ Q)7 '?S’hc security and that the refugee

camps have become breed 119 grou% for criminal activities. No single arrest or conviction

s»ﬁ‘f’
hae heen rited nor E"Ls i heen u,.,muliu,aw Wity o blankel vondewnation siould be appiled to

refoule {(or expel) individuals to be persecuted, via a domestic refugee determination

viglate the Refugee Convention, the CAT and the ICCPR to the same degree as the
@
- Article 7 of the ICCPR provides that ‘fn/o one shail be subject to torture or to

persecuf‘c

cnf 1 or degrading treatment or punishment.” The Human Ri ghts Committee’s jurisprudence
tfléulatcs this negative obligation by emphasizing that placing individuals in another

Jurisdictions where there is a risk of torture is equivalent to a positive act of torture itself.
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Treaties that affect human rights cannot be interpreted in such a manner as to constitute

denial of human rights as understood at the time of their application.?

:\m-_'/

In the circumstances, I
find no difficulty in concluding as I hereby do, that the government's decision complained of

in this petition violates the principle of non-refoulement and is therefore a bregs
international law, international conventions and the country's obligations under the ¥irion

conventions to which it’s a signatory and above able our constitution.

i, Whether the Governments' Decision violates the Refugees'

administrative action.,

ight to fair administrative action but also prescribes the grounds under which an
a%’fmstratwe action can be challenged.

'Wectlon it affords are to enforced have been the subject of several decisions of this

-‘4Honourab1e Court, such as Geothermal Development Company Limited vs. Attorney General

» Gabcikovo-Nagymaros Project {Hungary/Slavakia), fudgment,ICIReponts 1997,p.7,atpp.114-15.
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& 3 others.*® Also relevant is the South African decision in President of the Republic of
South Aftica and Others vs. South African Rugby Football Union and Others. 7 Article 47

gives fair administrative action a constitutional standing whose principles should be

developed with the use of common law as guiding principles.

In order to give meaning to the notion of procedurai fairness to the public, a nu ber of

constitutional, statutory and common-law rights. Thesea

public as members of a group or class.

The effect of the admmlstranve actmn on thg;?nghts oféthe pubhc must be material and

ot I -'";'the' _'effect on nghts) eScape the application of the procedures
for fairness to the publlc The advetss:effect seems to indicate that the richte of the nnhlic

Le. before the implementation of a particular decision), the public official must strictly
i
dhere t%%ﬁe provisions laid down under the Act.
’12%‘

@'g%:sldenng the fact that the decisions in question were made in total disregard of the

provisions of the act, I find no difficulty in concluding that the decision(s) in question

% {2013} eKLR

7 (CCT16/98) 2000 (1) SA 1, at paragraphs135 -136,
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"\ violated the clear provisions of Article 47 of the constitution and the fair Administrative Act,

hence, the same is witra vires, null and void. As was stated by court in Minister of Health and
Others v Treatment Action Campaign and Others:-*°

Bill of Rights. Where state policy is challenged as inconsistent with the Constitution,“court

have to consider whether in form:datmg and zmpfementmg such pokcy

¢ii to other more specific protections that are afforded by the Bill of
tife and dignity are the most important of all human rights, and the

f all other personal rights. By committing ourselves to a society founded on the

% (2002} 5 LRC 216, 248
By Makwanyane and Another [1995] ZACC 3 para 144 Chaskalson P
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human beings are entitled to be treated as worthy of respect and concern. This right therefore

is the foundation of many of the other rights that are specifically entrenched.*®

The right to dignity is underpinned by other international human rights instruments
UDHR recognizes this right in its preamble in the following words; *

the inherent dignity and of the equal and inalienable rights of all members of the huma

Article 5 of The Aﬁ‘:can Charter similarly provides as follows;
the right to the respect of the dignity inherent in a human being.

equality, Article 47 discussed above. It is Important%

-

applies to all persons within our borders

f these rights, the*Court is obliged by Article 259(1) to

r that promotes its nurpose  wvalnee and hﬂn("hlns

éghts and fundamental freedoms in the Bill of Rights
% é’gontrlbutes to good governance.”* Article 259(1)

urposwe appf‘gﬁch to J&Eterpretatlon of the Constitution. My discernment from
s %! f%n interpreting the Constitution, the court should attach

that meets the purpose of guaranteeing Constitutionalism,

itation of powers, and enjoyment of fundamental rights and

%nmmatzon in that it targets refugees of Somali origin. In fact the gazette notice
dated 29 April 2016 specifically mentions "revokes the prima facie refugee status of asyhum

5 = bid

*! ituo Cha Sheris & 8 others v Attorney General [2013) eKLR
32
Ibid
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seekers from Somalia..."hence the petitioners contention that it is discriminatory and amounts

to profiling refugees of Somali origin.

"Racial Profiling" refers to the discriminatory practice by law enforcement officials of

other countries amounts to dlsc:nmmatlon and Uflfz

:x’f/.'\.

20(4) abhges the”court in 1‘- '

an open and demac Cr

: vglges include human dignity, equity, social justice, inclusiveness, equality, human rights,
"Ra '29“

o non-dlscm@ggnanon and protection of the marginalized.

ly important is the fact that the law governing refugees is regulated by International
. Under Article 2(5) and (6) the general rules of international law and any treaty or

* convention ratified by Kenya form part of the law of Kenya under the Constitution.
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Article 19(1) reminds us that the Bill of Rights is an integral part of Kenya’s democratic state

and is the framework for social, economic and cultural policies. Equally important is that
under Article 19(3)(2) the petitioners are entitled to enforce any other rights recognized or
The
petitioners are therefore entitled to assert the rights conferred by International law, whiic

part of Kenya’s law by dint of Article 2(5) and (6).

&,

conferred by law, except to the extent that they are inconsistent with the Bill of ngh

the whole issue of hosting refugees and stated that.¢ agovemm%nt had decided to disband the
Department of Refugees as a first step and that

for closure of the two refugee can ps within the’sh
dated 29" April 2016, the go§ ment revoked ¢

~fuman rights enjoy a prima facie, presumptive
?gtrump (other public goods,” Louis Henkin wrote in The Age of

"Government may not do some things, and must do others, even though the authorities are
persuaded that it is in the society’s interest (and perhaps even in the individual's own
interest) to do otherwise; individual human rights cannot be sacrificed even for the good of
the greater number, even for the general good of ail. But if human rights do not bow lightly to
\% public concerns, they may be sacrificed if countervailing societal interesis are important

enough, in particular circumstances, for limited times and purposes, to the extent strictly

necessary.”

Louis Henkin, The Age of Rights (Columbia University Press, 1990) 4.
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A common way of determining whether a law or a decision that limits rights is justified is by

asking whether the law is proportionate. Former President of the Supreme Court of Israel,
Abaron Barak, said proportionality can be defined as ‘“he ser of rules determining the

necessary and sufficient conditions for a limitation on a constitutionally protected right by a

law to be constitutionally protected’. **

Leading Authors G. Huscroft, B Miller and G Webber (eds) have authoritatively stated the

jurisprudence of proportionality includes this ‘serviceable—but by no means canonical—

formulation’ of the test:--

s g 3
s | .
i Does the legislation (or other government action) establishing the right’s limitation

pursue a legitimate objective of sufficient importance to warrant limiting a right?

it  Are the means in service of the objective rationally connected (suitable) to the

objective?

ii.  Are the means in service of the objective necessary, that is, minimally impairing of the

limited right, taking into account alternative means of achieving the same objective?

v. Do the beneficial effects of the limitation on the right outweigh the deleterious effects

of the limitation; in short, is there a fair balance between the public interest and the

private right?”’
s Y, 2
¢ k| k)

According to the above authors, four sub-components of proportionality, a limitation of a

constitutional right will be constitutionally permissible if (1) it is designated for a proper

purpose; (ii) the measures undertaken to effectuate such a limitation are rationally connected

to the fulfilment of that purpose: (jii} the measures undertaken are necessary in that there are

no alternative measures that may similarly achieve that same purpose with a lesser degree of

v%f% Limitation; and finally (iv) there needs to be a proper relation (“proportionality stricto sensy”
by

o _— . . .
* or “balancing™) between_the importance of achieving the proper purpose and the special

*aharon Barak, Proporticnality: Constitutional Rights and Their Limitations {Cambridge University Press, 2012)

3.
o * G Huscroft, B Miller and G Webber {eds), Proportionality and the Rule of Law: Rights, Justification,
& Reasoning (Cambridge University Press, 2014). Cf Aharon Barak:
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3 called the ‘most important doctrinal tool in constitutional rights law around the world for
236

decades’™ and ‘the orienting idea in contemporary human rights law and schotarship.’

A key aspect of whether a limitation on a right can be justified is whether the limitation is
proportionate to the objective being sought. Even if the objective is of sufficient importance
and the measures in question are rationally connected to the objective, the limitation may stil

not be justified because of the severity of its impact on individuals or groups.’’

A classic discussion of the principle of proportionality may be found in the 1986 Canadian
Supreme Court case of R v Oakes.”® This case concerned a statute, the Narcotic Control Act,
which placed a legal burden of proof on the defendant, and so undermined the person’s right,.
under the Canadian Charter of Rights and Freedoms, to be presumed innocent until proven
guilty. Section 1 of the Canadian Charter guarantees the rights and freedoms in the Charter

‘subject only to such reasonable limits prescribed by law as can be demonstrably justified in

a fiee and democratic society’*® Dickson CJ said that to establish that a limit is reasonable

and demonstrably justified in a free and democratic society, two central criteria must be
satisfied.

In each case, Dickson CJ said, courts will be required to balance the interests of society with

those of individuals and groups’ *®

In considering decisions limiting fundamental i ghts, courts look at whether the government's

decision is ‘reasonably appropriate and adapted to serve a legitimate end.”' Tn this context,
Pt ey T A,
Kai Molter, ‘Proportionality: Challenging the Critics’ (2012} 10 internationa! Jjournol af Constitutional
Law703,709. 5% o
# Parliamentary Joint Committee on Muman Rights, ‘Guide to Human Rights’ (March 2014) 8
<http://www.aph.gov.au/joint_humanrights/>.
R v Ozkes [1986] 1 SCR 103 [69]-[70].
ﬁ% *:The Victorian Charter similarly provides: ‘A human right may be subject under law only to such reasonable
*:%limits as can be demonstrably justified in a free and democratic society based on human dignity, equality and
=?§“§%§*ffreedom, and taking into account all relevant factors including-(a} the nature of the right; and (b) the
importance of the purpose of the limitation; and (c} the nature and extent of the limitation; and {d) the
elationship between the limitation and its purpose; and (e} any less restrictive means reasanably available to
chieve the purpose that the limitation seeks to achieve’; Charter of Human Rights ond Responsibilities
ﬁ)ct{@ﬂb‘ (Vic) s 7(2). See also, Human Rights Act 2004 (ACT) s 28; New Zealand Bill of Rights Act 1990 (N2) s 5.
thid:
‘“Jhrs is part of the second limb of the Lange test. ‘The test adopted by the Court in Lange v Australian
ﬁéﬂmadcasting Corporation, as modified in Coleman v Power, to determine whether a law offends against the
implied freedom of cornmunication involves the application of two guestions: 1. Does the law effectively
burden freedom of communication about government or political matters in its terms, operation or effect? 2.
i the law effectively burdens that freedem, is the law reasonably gppropriate and adapted to serve g
legitimate endin a manner which is compatible with the maintenance of the constitutionally prescribed
system of representative and responsible Bovernment and the procedure prescribed by s 128 of the

i6

ey
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the phrase ‘reasonably appropriate and adapted’ does not mean ‘essential’ or ‘unavoidable’,

but has been said to be closer to the notion of proportionality.*?

When employing the language of proportionality the High Court would ask whether the end
could be pursued by less drastic means, and it has been particularly sensitive to laws that
impose adverse consequences unrelated to their object, such as the infringement of basi
common law rights. I have no doubt that repatriation of refugees is a drastic measure that
must be done within the confines of the law and any measure that infringes on refugees

constitutional rights must be held to be invalid on account of contravention of such rights..

I may perhaps add that ‘Proportionality” is... a fluid test which requires those analyzing and
applying law and policy to have regard to the surrounding circumstances, including recent

developments in the law, current political and policy challenges and contemporary public

inferest considerations.

The test for determining whether a restriction is appropriate should be one of proportionality
as used in international, regional and comparative human rights jurisprudence. A
proportionality test is appropriate as it preserves rights, provides a framework for balancing
competing rights and enables other important public concerns, such as national security and

public order, to be duly taken into account.

% abie in a defocratic soc1ety is an illusive concept ~ one which

“In effect the cozmt will consider three criteria in determining whether or not the limitation is

ermissible in the sense of not being shown to be arbitrary or excessive. It will ask itself
5%;%&&‘-

?,

Constitution for submitting a proposed amendment of the Constitution to the informed decision of the
people?’ Hogan v Hinch (2011) 243 CLR 506, [47] {French CJ) (emgphasis added),

Roach v Electoral Commissioner (2007} 233 CLR 162, {85] {Gummow, Kirby and Crennan 1)),

Gubbay Clinthe often-clted case of In re Munhumeso & Others 1994 (1} ZLR 43 (3) at 64B-C

“ 1995 {2) ZLR 1 (S} at 13C-F

t 4

i

28




" (1) the legislative objective is sufficiently important to Justify limiting a fundamental
right;
(it) the measures designed 1o meet the legislative object are rationally connected 1o it:

and

(iti} the means used to impair the right or freedom are no more than is neces;

accomplish the objective,”

petitioners, international law, international and regional 1nstmfi‘1 it ?,

refugees. In any event, the reasons offered by the Govemment have not
within the exceptions to the principle of non- refoulergenz in order to safely

backed by the law, hence falls within the exceptions togthe s%d principle.
bs%

hereinafter “1951 Convention™)

nder cettain cles ":‘ygde ed conditions. This means that

) ke
once an individual is detg%zgined to be a refugee, their status is maintained unless they fall

Within the tomps nfiha aacsoste s 1 B8 oL slaldld Is Calivelied or feVoKed. -

ety

%
953?5%500nventi0n;’refugee status may cease either through the actions

countrya of orlgm' or throu; | ﬁlndamental changes in the objective circumstances in the
Ham SR

\‘R_’ i
country of originitipen whl__ch refugee status was based (sub-paragraphs 5 and 6). The latter

P

are commonly referred 'to as the “ceased circumstances” or “general cessation” clauses.

.\_I-%Cﬁ?;i‘Handbook on Procedures and Criteria for Determining Refugee Status, (hereinafter “UNHCR
’Handbook”} {1979, Geneva, re-edited Jan, 1992), para. 112. For distinction between cessation and
cangellation/revocation see, para. 4 below.

® In these Guidelines, “country of origin” is understood to cover both the country of nationality and
thecountry of former habitual residence, the latter in relation to refugees who are stateless. For more on
Article 1C(1—4), see UNHCR, “The Cessation Clauses: Guidelines on their Application”, Aprit 199
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Article 1C(5) and (6) provides that the 1951 Convention shall cease to apply to any person
falling under the terms of Article 1{A) if:

(3) He can no longer, because the circumstances in connexion with which he has been

recognized as a refugee have ceased fo exist, continue to refuse to avail himselfi )

country of nationality,

(6) Bez‘ng a person who has no nationality he is, because the circ

Executive Committee Conc lisions af that the 195'f”ffgnvention and principles of refugee

/\.‘é. b
protection look to durable solutlo%%@for refugees.® Thus the assertion that there is a

Accordingly, cessition practices should be developed in a manner consistent with the goal of

durable solutionsZCes ﬁ%‘n should therefore not result in persons residing in a host State

* Sag, e.g., Executive Committee Conclusions No. 29 {(XXXIv} {1983}, No. 50 {XXXIX} {1988), No. 58 (XL} (1989),
No. 79 (XEVII) {1996), No. 81 (XLVIIL) {1997}, No. 85 (XLIX) (1998}, No. 87 (L} (1999), No. 89 {L}{2000), and No.
50 {Lil} {2001
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cause additional or renewed instability in an otherwise improving situation, thus risking

future refugee flows. Acknowledging these considerations ensures refugees do not face
involuntary return to situations that might again produce flight and a need for refugee status.
It supports the principle that conditions within the country of origin must have chang

profound and enduring manner before cessation can be applied.”

ind thiay us% eak ties t";,
-
h the . fugee hasgﬁeeom%

ger ... continue to refuse to avail himself of the protection of the country of his
50 or, if he has no nationality, is “able to return to the country of his former

hag;@:ml residence.””’ Cessation based on “ceased circumstances” therefore only comes into
o

See Executive Committee Conclysion No. 69 (XLHTY (1992], para. 2,
{Artlcle 15}
" {article 1c{s)}.
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play when changes have taken place which address the causes of displacement which led to
the recognition of refugee status.>

which to me was a prerequisite before the rep

bodies on the subject would ha

. tablished a Bé arfgnent of Reﬁ;gee Affairs which shall be a public office.
2) Tke Depa(‘tmenr of Reﬁ%ée Affairs shall be responsible for all administrative matters

concemmgt‘.reﬁzge Snin Kenya, and shall, in that capacity, co-ordinate activities and

ithat statutory body cannot be dissolved by executive action.

*2 UNHCR Handbook, para. 136
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The petitioners have asked this court to issue an order of certiorar; to quash the said decision

on grounds of illegality. In other words this court is being asked tp exercise its supervisory

jurisdiction - (reflecting the role of the courts to supervise the exercise of power by those who

hold it to ensure that it has been lawfully exercised). Judicial review is a judicial inventi

n to

[ N

' whlch%&%decxslon 18 made _than the
L, ".é@’cg?

Judicial review is_more concerned with the mitine:

wllegality- Decision makers must understand the law that regulates them. If they fail to
Jollow the law properly, their decision, action or Jailure to act will be "illegal®, Thus, an

** JR No 17 B of 2015
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action or decision may be illegal on the basis that the public body has no power to take

that action or decision, or has acted beyond it powers.

Fairness- Fairness demands that a public body should never act so unfairly that it

‘perversity’ on the part of the decision maker,

Judicial review stems from the doctrine of ulira viré:

w-\w}«

grown to become a legal tree with branches in llleéaht‘?ﬁ, 1rratlonallty,z,impropnety of

lusions e%ﬁmer ated above, I find that this petition is well founded, hence,

{ allow'the pet1t1 .and maket < th ollowing Orders/declarations:-

i A declaration be and is hereby issued declaring that the directive issued by the 4"
Respondent namely, Dr. (Eng) Karanja Kibicho on the 6" May 2016 disbanding the
Department of Refugee Affairs is ultra vires the 4" Respondents powers and hence null

and void.

A declaration be and is hereby issued decreeing that the directive issued by the 3
Respondent, namely Major General (RTD) Joseph Nkaissery on the intended repatriation
of refugees and asylum seekers of Somali origin on 10" May 2016 is arbitrary,

* See Ondunga J in J R 112 of 2011 cited above in note 3
85
Ibid
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i,

Vi

discriminatory and indignifving and hence a violation of Articles 27 and 28 of the

constitution and consequently the same is null and void.

A declaration be and is hereby issued declaring that to the extent that the decision of the
Government of the Republic of Kenya to close Daadab refugee camp was undertaken
without giving the stakeholders and the affected parties an opportunity to make
representations either in person or through their representatives, the right to a fair
administrative action as guaranteed by Article 47 of the constitution has been denied,

violated, infringed or is threatened, hence the said decision is null and void,

A declaration be and is hereby issued decreeing that that the directive by the 3™ and 4
Respondents to forcefully repatriate refugees based at Dadaab Refugee Camp or
anywhere in Kenya is a violation of article 2 (5) and 2 (6) of the constitution and Kenya'’s
Imternational legal obligations under thel951 UN Convention relating to the status or
Refugees and the 1969 Organization of Africa Unity Convention Governing the Specific
Aspects of Refugee in Africa, hence the said directive is null and void.

A declaration be and is hereby issued declaring that the 3" and 4" Respondents acted in
excess and in abuse of their power, in violation of the rule of law and in contravention of

their respective oaths of office contrary to Article 2, 3, 10 and 75 (1) (c) of the

CORSHETn

A declaration that the decision of the Government of Kenya to collectively repatriate all
refugees in Dadaab Refigee Camp to the Jrontiers of their country of origin againsi their
will violates the principle on non-refoulement as expressed in Article 33 of the 1951 UN

Convention relating to the stalus of Refugees as well as section 18 of the Refuge Act |
2008.

A declaration be and is hereby issued that the Governments decisions specifically

largeting Somali refugees is an act of group persecution, illegal, discriminatory and

therefore unconstitutional.

An order of certiorari be and is hereby issued to remove into this honourable court Jor

the purposes of quashing the directives of the 3" and 4" Respondents dated 10" May 2016
and 6" May 2016 respectively.
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x.  An order of Mandamus be and is hereby issued directing the 1", 2™ 3 and 4"
Respondentis to, with immediate effect, restore the status quo ante predating the impugned
directive with regard to administration of refugee affairs in the Republic of Kenya and, to

specifically and with immediate effect, reinstate and operationalize the Department of
Refiigee Affairs.

Orders accordingly. Right of appeal 30 days.

Dated at Nairobi this gth
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